
NEWSLETTER

Medical Indemnity Industry Association of Australia
Level 5, 121 King William Street, Adelaide, South Australia, 5000
Telephone: 08 8423 4437  Fax: 08 8423 4500

MEDICAL INDEMNITY INDUSTRY ASSOCIATION OF AUSTRALIA

From The Chairman
We had an active and successful year again in 2009 at 
MIIAA.

My fellow Board members and our CEO present formidable 
experience and intellectual firepower as we seek to cultivate 
intelligent innovation in medical indemnity. The Board has 
worked together extremely well and we look forward to the 
increasing involvement of our newest member Dr Cherrell 
Hirst who has much to bring to the organisation. These 
innovations will continue to benefit the profession we protect 
and via them the patients and community.

Our Treasurer Graham Reynolds and Vice Chairman Dr 
Jonathan Burdon each have many years of wisdom behind 
them and are invaluable resources.  David Nathan and Peter 
Forbes both contribute heavily of their time in spite of their 
frenetic schedules running their businesses; their enthusiasm 
is the key to getting the ground work done for most of our 
projects.

Ellen of course is our lynchpin, and surrounding her the staff 
members of our member organisations contribute immensely 
to outcomes from formal submissions to Government through 
to our very popular Forum.

Thank you to all of our friends in the medical, legal, 
insurance, regulator and government sectors for your 
support.

We are excited about our projects for 2010 and beyond 
and will build on our success in connecting the various 
entities that are involved in our industry.

We hope you had a 
great festive season and 
we will see you in this new
year.

Dr Andrew Miller
MIIAA Chairman

New health website resource
In recent years there has been an explosion in the number 
of health related websites.  As a result it is often quite hard 
to find the information which you are after.  The MIIAA has 
recently developed a new section on the website which 
provides a central portal for people to find the link to health 
related websites.  

The link is:   http://www.miiaa.com.au/links.php

At the website you will find links to:
•    Australian Medical Colleges
•    Government Departments, including links to 
      legislation sites
•    Healthcare complaints bodies
•    Medical Associations
•    Medical Boards
•    Medical Indemnity Insurers

If you think that there is a site whose link should be included 
please let us know at admin@miiaa.com.au and we will 
add it to this useful resource.

PIAA International Section 
Conference comes to 
Melbourne
The MIIAA is delighted to be the official host of the 
Physician Insurers Association of America International Section 
Conference.  The Conference will be held from 6 to 
9 October 2011 at the Sofitel Melbourne on Collins.
Details of the conference will be released during 2010, 
and the conference website is www.piaa2011.com.  As 
information is released it will be added to the website.

If you are interested in attending or sponsoring the 
conference please contact us at 08 8423 
4437 or via email to admin@miiaa.com.au.
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Medicare Compliance issues
Recently the MIIAA received a survey form from Medicare 
Australia seeking our views on the strategic environment for 
compliance.  The MIIAA completed the survey form and 
identified a number of issues which may affect compliance.  

The MIIAA submission suggested that national registration 
has increased as an issue affecting the health environ-
ment as the legislation is introduced to the various State 
Parliaments.  The change to a nationally consistent approach 
to registration of health professionals will impact on the 
environment.  With the introduction of the national 
registration scheme renewal of registration of all 
practitioners will occur on 30 September each year.  
There is a risk that with the new scheme and its new 
processes, there may be delays in the first year of operation 
which would result in some practitioners not having their 
registration renewed on 30 September due to delays for 
which they are not responsible.  The implication for Medicare 
Australia is that practitioners would still be billing Medicare 
Australia while they are not registered.  Medicare Australia will 
need to liaise with the Medical Board of Australia to ascertain 
if there is a risk of this occurring and to determine with them 
what approach will be taken should there be a risk of delays.

The MIIAA believes that the introduction of the Health
Insurance Amendment (Compliance) Bill 2009 has a 
significant potential to affect compliance 
depending on how it is applied by Medicare.  

The complexity of government health care programmes 
may pose a particular compliance challenge for overseas 
trained doctors who have communication and language 
problems, and for those working in isolated communities.

The introduction of healthcare identifiers and other electronic 
initiatives may pose problems for medical practitioners and 
their staff as they come to apply the new processes.  The 
MIIAA believes that it will be very important to back up the 
introduction of new technology and processes with adequate 
training, held at times which suit the trainees.  Guidelines and 
help lines would also assist in higher levels of compliance.

The MIIAA believes that Medicare Australia should 
consider reducing the complexity and prescriptive 
requirements for administering Medicare Schemes 
as this will result in a higher level of compliance.

We believe that Medicare Australia should be 
recommending that medical practitioners contact their 
medical indemnity insurer, or other adviser, if they are 

contacted by Medicare Australia with regard to a 
compliance audit or the Practitioner Review Programme.  
We understand that this used to occur routinely in the past, 
but is no longer part of Medicare Australia’s s standard 
process.  We believe that this should be incorporated in 
Medicare Australia’s audit or review process as it assists in 
the education and compliance of practitioners with Medicare 
Australia’s programmes and also ensures that practitioners 
are provided with appropriate expert advice and support.

The submission asserted that it may be prudent for 
Medicare Australia to communicate with the relevant Learned 
College or craft group prior to commencing a compliance 
programme.  The College could then provide advice about 
the conduct of the audit and would enable education of the 
practitioners who will be involved in the audit.  The 
glaucoma audit involving ophthalmologists in 2008 
would have been more effective if RANZCO had 
been made aware of the audit before it commenced.

Since the submission was made the MIIAA has identi-
fied a further issue.  The change to a lack of access to 
Medicare Australia’s medical advisers for the purposes 
of seeking advice on the interpretation of the MBS was, 
we believe, a retrograde step.  Although the certainty of 
administrative position statements is positive, they are limited 
in number and we are yet to see how well they will cope 
with changes in technology and practice over time.  The 
current system whereby advice is sought by telephone to 
administrators or by e-mail to the medical advisers is not 
always satisfactory in that it can be slow and more 
cumbersome. 

Even if definitive advice ought to be sought and 
provided in writing, the availability of the medical advisers 
to discuss the issues can be extremely helpful in defining 
and narrowing the precise inquiry and, in some cases, 
circumventing the need for written advice completely.

Ellen Edmonds-Wilson 
MIIAA CEO

“Public Patients in Public 
Hospitals”
An update of the indemnity 
arrangements
In 2008 we undertook a review of the arrange-
ments across Australia for providing indemnity to 
doctors who treat public patients in public hospitals.
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(A summary of that review appeared in the April 2009 
Newsletter ).  A year down the track we now revisit the 
key points and highlight the developments in this area.

Commonwealth Legislation     

Commonwealth medical indemnity legislation continues 
to provide support in relation to medical indemnity cover 
for doctors in private practice while indemnity for doctors 
treating public patients in public hospitals remains largely the 
province of the states and territories. As we observed a year 
ago, under the Medical Indemnity Act 2002 (Cth) claims 
relating to public patients in public hospitals are excluded 
from the main support schemes such as the High Cost 
Claims Scheme and Exceptional Claims Scheme. Obtaining 
a high degree of certainty about whether a state authority 
will indemnify of doctor in a particular situation or work 
placement remains a vital matter for insurers.

Public Hospitals and State Liability

Visiting Medical Officers (VMOs), however titled, are 
generally regarded as independent contractors who bear 
their own liabilities and therefore require private medical 
indemnity cover. This position has been modified in most 
states of Australia by a range of schemes whereby VMOs 
are offered indemnity by the state for claims arising from 
their treatment of public patients in public hospitals. Such 
indemnity is always provided on terms and requires 
agreement and co-operation by the VMO. 

Over the past year it has become clearer that different 
state authorities view the concept of a “VMO” in different 
ways. In a nutshell, some states regard VMO’s as truly 
independent contractors who may nonetheless be offered 
indemnity arrangements under their contracts, while oth-
ers see the VMO as a part-time employee of the state.

The following state by state summary incorporates changes 
and clarifications that have been identified or notified this 
year. Most of the basic principles have remained unchanged.  
For ‘readability’ these have been included again.

Individual States and Territories

A.C.T.

Under its standard VMO agreement, the A.C.T. offers 
indemnity for: 
•    “Civil liability arising from any Claim in respect of 
      incidents during the indemnity period relating to the  
      provision by the VMO under this  Agreement of health  
      care to Public Patients in a facility conducted by a 
      Public Health Services Provider”

Cover extends to advice provided in the consent process 
that is given outside the facility provided that the VMO 
subsequently provides the treatment in the facility and 
provided the VMO substantially complies with the Territory’s 
policy on consent.
Treatment in private consulting rooms may be covered if
•    Clearly and directly linked to original treatment of   
      the Public Patient, and
•    No fee is charged.

Salaried employees, specifically Staff Specialists who under-
take the provision of services to private patients and outpatients 
in accordance with the ‘Rights to Private Practice Scheme 
Agreement’, are covered for medical negligence indemnity 
provided the patients and outpatients are billed by ACT Health 
and ACT Health receives the payments from such billing. 

NEW SOUTH WALES

The VMO scheme introduced in 2002 in respect of 
public patients in public hospitals was broadened over the 
following three years to cover various other categories.
The thrust of the current arrangements is as follows:
Indemnity from NSW Health through the TMF is available to: 
•    Employees
•    VMOs who sign a contract of liability coverage.

The contract is not negotiable.

For non-employees, the expansion of the VMO scheme 
since its introduction has meant that, subject to the 
execution by a VMO of the contract and subject to its terms 
and conditions, indemnity is available for VMOs in respect of:
•    Public patients in public hospitals throughout NSW
•    Private paediatric patients in public hospitals throughout  
      NSW 
•    Private patients generally in rural public hospitals in
      NSW.

The terms and conditions of the standard form contract of 
liability coverage need to be considered and understood by 
practitioners. The contract requires prompt reporting of 
incidents and co-operation in training and risk management 
activities.

QUEENSLAND

Queensland offers indemnity to medical practitioners 
engaged by Queensland Health to provide what is termed 
“public treatment” of public patients. “Public treatment” 
includes:

•    Advice provided to public patients as part of the 
      consenting process for care and treatment
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•    Advice provided whilst on call or upon request   
      from an authorised Qld Health employee
•    Research where the research protocol has been   
      approved by the relevant ethics committee.

The indemnity is said to be not available to independent 
contractors.  However VMOs and medical practitioners 
engaged under VMO-style arrangements will generally have 
contracts that do reflect the availability of the indemnity.  In 
this respect Queensland appears to differentiate between 
independent corporations or practitioners engaged by 
agencies other than Qld Health (on the one hand) and 
VMOs engaged directly by Qld Health, (on the other). 

While no specific changes over the past year have been 
identified, Qld Health has indicated that it is presently 
reviewing the terms of its indemnity policies to address 
emerging legal and industrial issues.

NORTHERN TERRITORY

Visiting Medical Officers have individual contracts which in 
most cases will provide indemnity for public patient work. 
However these need to be considered carefully as each 
hospital has its own contract or letter of appointment. 

The VMO liability issue was said to be under review in 
2008. Current advice is that while some work has been 
carried out in revising VMO contracts, this has not resulted 
in changes to the indemnity provisions.

The Department of Health and Families has also clarified the 
nature of the indemnity available in the Northern Territory. All 
employees in the Territory are entitled to indemnity for torts 
only by virtue of s22A of the Law Reform (Miscellaneous 
Provisions) Act (NT).

The indemnity is said to extend only to those torts for which 
the employer would be vicariously liable.  Therefore liability 
arising under contract or, possibly, under the Trade Practices 
Act may not be covered. 

SOUTH AUSTRALIA

In relation to non-employee doctors, indemnity is available 
from the State for:
•    Rotation of General Practitioner trainees, who are
      employed by the public health system, to general 
      practitioner placements 
•    Services provided by trainees and non-specialist
      medical staff in a private hospital provided that
      services are at the direction of the participating health
      facility and remuneration for the services is not paid to
      the individual provider of the service.

•    Services to public patients, provided by fee-for-
      service rural medical practitioners who have 
      entered into an agreement with the Department of   
      Health under the indemnity arrangements for rural   
      medical practitioners.
•    Services provided by Visiting Medical Officers to   
      public patients only in metropolitan hospitals, in   
      accordance with industrial arrangements.
•    Advice to and representation of medical practitioners
      indemnified by the Department of Health, at Coronial 
      Inquests. This extension in over applies to salaried and     
      non-employee doctors indemnified by the Department.

A significant number of metropolitan surgeons visit S.A. 
country towns and operate on public patients in the local 
(public) hospital. Those visiting surgeons are not generally 
indemnified by S.A. Health. However some visiting surgeons 
provide services under their approved “Rights Of Private 
Practice” and are therefore indemnified for such services by 
the department. 

WESTERN AUSTRALIA

Salaried medical officers are eligible to apply for the 
State’s medical indemnity cover as a consequence of their 
employment, evidenced by an employment contract.  
The indemnity is a contractual agreement between the 
WA Minister for Health and the individual salaried 
medical officer.  Officers are not required to apply for the 
contractual indemnity and can choose instead to rely upon 
the State government’s long-standing policy of indemnifying 
employees on a discretionary basis. 

Arrangements in W.A for indemnifying non-employee doctors 
are said to relate to “Non-Salaried Medical Practitioners”.
Non Salaried Medical Practitioners are defined to include
•    Visiting Medical Practitioners paid on a fee for service
      basis and working under a Medical Services 
      Agreement,
•    Medical Practitioners paid on a daily/sessional basis 
      or other non-salaried arrangement, who have signed a 
      Medical Services Agreement
•    Medical Practitioners working under a contract or 
      tender specifying “General Medical Services”and who
      are paid on a daily/Sessional or other arrangement
      and
•    Radiologists working under contract to a health 
      service.

Under the contractual indemnity, salaried doctors working in 
rural areas are eligible to be indemnified for treating private 
patients in the public sector health system.  Salaried doctors 
working in the metropolitan area are indemnified for

continued next page
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private patients provided they have assigned their private 
practice billing rights to the public hospital.  Salaried doctors 
seconded to private hospitals are covered for public patients 
and, depending on the billing arrangements, for private 
patients. 

Indemnity is available to non-salaried medical practitioners 
for treatment of private patients in public hospitals in rural 
areas. No cover is available for work in private hospitals.

The contractual indemnity for non-salaried doctors expires 
on 30 June each year and doctors must renew their cover 
for it to continue. 

VICTORIA 
Cover is available under the Victorian Managed Insurance 
Authority (VMIA) scheme for non-employee doctors who treat 
a public patient in a public hospital that is an entity insured 
under the VMIA. Cover is not available where the VMO 
charges a fee to the patient. 

Cover is provided for doctors who obtain a patient’s consent 
to a procedure and refer the patient to a public hospital to 
have the procedure as a public patient, to the extent that 
liability arises from information or lack of information given 
at the time of obtaining consent in accordance with the 
guidelines, but only if:
•    The doctor has admitting rights to the hospital
•    The consent has been obtained in accordance   
      with the guidelines
•    The patient had indicated an intention to be 
      admitted as a public patient and was so admitted
•    The procedure was performed on a public patient   
      basis.

There is no cover for inquests and disciplinary proceedings.  
Coronial inquests are currently a significant issue in Victoria 
where the Institute of Forensic Medicine is presently very 
active. 

In arrangements involving sharing of facilities or training 
rotations between public and private facilities, it would 
be appropriate for the insurer to ask the affected doctor or 
trainee: 
•    “Are you aware if the VMIA has provided specific   
      approval? “
•    Is this an arrangement with Department of Health   
      approval and support?

Rural GPs cover is available under a separate VMIA 
insurance product. It requires that the doctor has admitting 
rights to a designated rural hospital or bush nursing home. 

The term “designated” is an important one to understand.  
Rather than having a fixed meaning, “designation” is a 
matter at the discretion of the Department of Health on a 
case by case basis.  

TASMANIA 

The indemnity offered to employed medical practitioners of 
the Department of Health & Human Services (DHHS) arises 
from the State Service Act 2000 (the Act). It is supported by 
Ministerial Direction 8 made pursuant to S 14 of the Act.

Indemnity is not automatic and employees have a choice in 
whether they avail themselves of it. Fundamentally DHHS’s 
approach is that indemnity relates to the employment status 
of the medical practitioner, not the status of the patient.

VMOs are regarded by DHHS as part-time employees. 
They are indemnified for their work undertaken for and at 
the direction of the Crown. The remainder of the time they 
function in private practice. Indemnity is not extended to the 
private practice of the VMO.

The provision of contracted medical services (VMO–type 
services provided by rural GPs) is subject to negotiated 
contracts which need to be considered on an individual 
basis. In some cases the relevant contracts will shortly be the 
subject of a tender process and at that time the providers will 
be expected to carry their own insurance. 

Conclusion

The above summaries provide a high level overview 
of the approach taken in each state and territory at 
the end of 2009. It remains important to check for the 
detail, particularly where there may be doubt about the 
categorisation of patients or where arrangements for 
sharing, lending or training create the potential for 
cross-over between the public and private systems. Prior written 
confirmation or clarification of specific indemnity 
arrangements by the relevant state authority will be an important 
safeguard for practitioners and for insurers in these situations.

David Brown, Browns Legal and Consulting

_________________________________________________
Acknowledgements: I acknowledge the assistance of 
officers in relevant state and territory departments in 
updating information and also the work of Allan Hunter 
Solicitor, Adelaide, particularly in relation to South Australia 
and the Northern Territory.
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Our newest Board member 
- Dr Cherrell Hirst, AO, FTSE
The MIIAA Board is delighted to welcome Dr Cherrell Hirst as 
a representative of Avant Insurance.  Cherrell joined the board 
following the retirement of Mr Vyn Tozer.  Cherrell will bring 
to the Board considerable medical and board experience.  

Cherrell  commenced her career as a medical practi-
tioner graduating from the University of Queensland.   
Initially working in paediatrics and general practice, 
she travelled for several years, had three children and 
in 1982 commenced work in the newly created Wesley 
Breast Clinic.  She became its director in 1984 and over 
the following twenty years gained a national reputation 
in the field of breast cancer screening and diagnosis.  

While practicing in this role Cherrell undertook an 
Education Degree graduating in 1989.  This was with 
the intention of better understanding adult learning and 
how knowledge informs behaviour.  Being committed 
to the value of education, she accepted an appointment 
to the Council of QUT in 1990 and in 1994 became 
Chancellor serving until 2004.   Simultaneously in 1990,  
she was elected to the Brisbane Girls Grammar School 
Board of Trustees where she was Chair from 1996-2006.  

Whilst continuing to work full time at the 
Breast Clinic, Cherrell was becoming
increasingly involved in other non-executive board roles and 
around the end of 2001,   Cherrell resigned from the 
Wesley Breast Clinic and left medical practice.     Since 
then she has continued to expand her role as a 
professional non-executive Director becoming involved 
predominantly in financial services (including insurance) and 

biotechnology,  and in addition health and education 
services and she has also undertaken various consultancy 
roles.   

Over recent years, Cherrell  has become increasingly involved 
in biotechnology serving on various companies, becoming 
CEO of a venture fund, sitting on the Qld Smart State 
Council and being a member of the Qld Biotechnology 
Advisory Council. In 2008 she was 
honoured to be elected to membership of the 
Academy of the Technological Sciences and Engineering. 
   
However Cherrell’s most significant contribution has 
probably been in the not-for-profit work she has done 
in the areas of health, breast cancer and education. In 
recognition of her work in the fields of breast cancer and 
education, Cherrell has been awarded three honorary 
doctorates, a Centenary Medal in 2003 and the award 
of Officer of the Order of Australia (AO) in 1998.  She 
was named Queenslander of the Year in 1995.

The Board looks forward to working with Cherrell to further 
develop the role of the MIIAA.
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Medical Indemnity Forum 2010

Friday 17th September 2010
The Realm, Canberra

Programme details will be released in mid 2010

Enquiries to: admin@miiaa.com.au 
Put the date in your diary now!!


